The cases represent a conflict between Westphalian and post-Westphalian international law. Under the Westphalian system, the general principle of non-intervention, 3 as well as the principle of sovereign equality, 4 prohibited any state from interfering in the internal affairs of any other state: Mamani would have no legal remedy before a U.S. court. In contrast, in the postWestphalian system, states are subject to universal non-derogable duties-jus cogens.
5
Human rights, protected as jus cogens, and the expansion of universal jurisdiction to enforce them mark post-Westphalian international law. 6 This normative conflict is resolved by seeing it in terms of substance versus procedure: Procedurally, the Westphalian system's rules condition the substantive postWestphalian claims. So, issues such as comity (a discretionary doctrine), 7 state doctrine, and jurisdiction 8 are governed by Westphalian concepts such as the general principles of non-intervention and sovereign equality 9 -including, at least currently, the doctrines of sovereign immunity and official immunity (which may apply even as to violations of jus cogens). Over the next decades one can expect immunity as a ground for exculpation to decline, as it has in other fields of tort law.
In contrast to the realist Westphalian procedural rules, the post-Westphalian universal rights such as the right to one's own life 10 govern substantive claims. The substantive (post Westphalian) rights are reached only after the exhaustion of domestic remedies (like comity, a discretionary doctrine), the finding of (universal) jurisdiction (over acts which violate jus cogens), and overcoming the burden of sovereign and/or official immunity (which ought not to apply for violations of jus cogens)-we must attack the Westphalian procedural obstacle course in order to reach the postWestphalian substantive prize: real protection of basic human rights. Each procedural obstacle is challenging, yet can be overcome, but any of the procedural obstacles to an ATS claim can block finding a remedy for the plaintiffs. The fact of procedural manipulability in ATS cases is consistent with the legal realists' position, that law is sufficiently flexible as to allow judges to plausibly reach any outcome they desire.
Under the Westphalian system, the substantive claims in Mamani would never have been cognizable. First, the sovereign acted in his sovereign capacity and thus would be immune. Second, the general principle of non-intervention would have prohibited any state from making any legal claim to a transaction within the territory of another sovereign except as to its own citizens. Third, individuals were mere objects not subjects of international law with no directly enforceable rights. Today however, the substantive claim is admissible: exceptionally, individuals have directly applicable rights and duties under international law certainly in the context of jus cogens rights and also where international treaties expressly or implicitly are self executing (i.e. directly effective). Substantively, the question in Mamani is whether the deadly suppression of a political protest can constitute a crime against humanity; to which the answer must be yes. humanity depends on the facts of this case. Since the court could choose to adjudicate on the merits, we examine the legal rights at issue in detail.
International law and U.S. law alike 12 recognize claims for crimes against humanity due to extrajudicial killings. 13 A claim for a crime against humanity in the case of extrajudicial killings must prove two elements: first, "a widespread or systematic attack directed against any civilian population, with knowledge of the attack." 14 A widespread attack is "conducted on a large scale against many people." 15 U.S. Courts have recognized crimes against humanity even with fewer than 100 victims. 16 In Cabello, the Eleventh Circuit upheld a finding of crimes against humanity involving the killing of approximately 72 people. 17 In Hurtado, this court issued a default judgment for crimes against humanity for an attack in which 60 people were killed. 18 A systematic attack in contrast reflects "a high degree of orchestration and methodical planning."
19 The distinction appears to be: number of bodies (widespread) and whether an identifiable class of persons was deliberately targeted for killing (systematic). Notice also that it is in the alternative: either systematic or widespread extrajudicial killing is a violation of the fundamental human right to life. The facts in Mamani appear to meet either criterion.
Substantively then, the case presents a valid claim of a violation of the right to life. However, even if the litigants overcome the procedural obstacles (jurisdiction, comity, the act of state doctrine, immunity) they must still meet other U.S. prudential documents which could well preclude liability for what is, in Westphalian terms is a "purely internal affair" a "political" not "legal" issue. Since Alvarez-Machain v. United States and Alvarez-Machain v. Sosa, 20 it is clear that ATS claims based on customary international law must rest on clear and certain rules -lex lata, not de lege ferenda. Thus "in determining what offenses violate customary international law, courts must proceed with extraordinary care and restraint."
21 So, Flores concluded that the alleged prohibition on "intranational pollution" and "rights to life and health [were] insufficiently definite to constitute rules 22 of customary international law." In sum: ATS claims must assert a 'clear and unambiguous' rule of customary international law"). 23 Likewise, since Sosa it is clear that the requirement of exhaustion of local remedies is a strict one. 24 Lower courts have made clear that exhaustion is a serious obstacle to ATS Claims: "Although we decline to impose an absolute requirement of exhaustion in ATS cases, we conclude that, as a threshold matter, certain ATS claims are appropriately considered for exhaustion under both domestic prudential standards and core principles of international law. Where the "nexus" to the United States is weak, courts should carefully consider the question of exhaustion, particularly, but not exclusively, with respect to claims that do not involve matters of "universal concern." Matters of "universal concern" are offenses "for which a state has jurisdiction to punish without regard to territoriality or the nationality of the offenders." 25 ATS may be invoked as to any tort, not merely jus cogens violations though the jus cogens torts have a procedural advantage with respect to the procedural limits on the ATS remedy. Thus, in Mamani, I argue that plaintiffs should base their claim against extradjudicial killing on the Torture Victims Protection Act as well as the ATS. "A TVPA claim requires the following three elements: (1) an individual (2) committed torture or extrajudicial killing (3) under actual or apparent authority, or colour of law, of any foreign nation." 26 On the merits, a TVPA claim would likely succeed due to specific legislative enumeration of the substantive claim, as opposed to an uncertain claim on customary international law.
Mamani presents theoretically good substantive claims under international law which could be remedied under the ATS or TVPA. 27 The question is, whether and how the U.S. government will react to these claims. I argue that a vigorous enforcement of international human rights, particularly of jus cogens rights, via the ATS and TVPA will prove key in restoring the U.S. to its rightful role as a leader in the struggle for human rights and freedoms.
